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Without Congressional action, the
Highway Trust Fund will run out of
money by the end of May next year.
Will Congress pass a short-term bill, or
will they fund the infrastructure at a level
deemed necessary to sustain the system
for the foreseeable future? Let’s look at
the range of options being considered.
Option #1
Raise the fuel tax by $2 a gallon. This
would be the easiest option to administer, and would be supported by environmentalists. It would be opposed by
most in the auto and truck industries.
This option would not require any
changes to nonfuel taxes.
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(i.e. privatization of highways)
6. National Infrastructure Bank
7. Sales tax on oil producers at the
wholesale level
Today, revenues from the excise tax on
tires provide less than 2% of the Highway Trust Fund receipts.
In December, legislation was introduced
to raise the Federal gas tax by 15 cents a
gallon. Industry groups like the U.S.
Chamber of Commerce, ATA, and
AAA made headlines by coming out in
support of the proposal. SSDA-AT held
strong in its position.
We are taking 2 strong positions:

Option #2
Raise the fuel tax by 50 cents a gallon,
reinstate the FET on passenger tires and
retread rubber (5 cents a pound).

1. Eliminate diversion. We are approaching 30% of the funds collected
for the Highway Trust Fund diverted
for non-highway purposes.

Option #3
Raise the fuel tax by 15 cents per gallon,
reinstate FET on passenger tires and
retread rubber (5-15 cents a pound),
and increase existing nonfuel taxes by
10% (including heavy tires).

2. Engage creatively in future highway funding. We were an early supporter of legislation introduced by
Congressman John Delany (D-MD)
“The Partnership to Build America
Act” (H.R. 2084)

Option #4
Consider:
1. Increased tolling
2. Congestion fees
3. Vehicle Miles Traveled (VMT)
charges
4. National Weight-Distance Tax on
Truckers
5. Increase private sector investment

The Partnership to Build America Act
is a bipartisan effort to find new funding
for roads, bridges, and transit. The Act
finances $750 billion in infrastructure
investment using no appropriated funds
and has 50 co-sponsors (25 Republicans
and 25 Democrats). On January 27,
2014, two Senators – a Republican and
Continued on page 11
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General
Counsel Corner
The Open Supply Saga in the
District Of Columbia
Continues
By Peter H. Gunst , Esquire
pgunst@lawyers.com

“...the District
of Columbia
Code provided
that marketing
agreements
could go no
further than to
require that
motor fuels
resold to the
public by a
dealer “be of a
reasonably
similar quality”
to the
supplier’s
product, and
that the dealer
not
misrepresent
the product’s
source.”

Over four years ago, in August 2010, the Superior Court of the District of Columbia decided in Kazemzadeh v. Eastern Petroleum
Corp. that a supplier could not, by contract,
completely restrict a dealer from obtaining
product from alternative suppliers.
This was so because the District of Columbia
Code provided that marketing agreements
could go no further than to require that motor fuels resold to the public by a dealer “be
of a reasonably similar quality” to the supplier’s product, and that the dealer not misrepresent the product’s source. D.C. Code
§36-303.01(a)(6) and (11).
The Superior Court’s decision was not subject to appellate review because the defendant, Eastern Petroleum Corporation, went
out of business and the lawsuit was dismissed
by the parties’ agreement. Thus, the issue
remained unresolved.

The Attorney General claimed further that
Mr. Mamo’s imposition of exclusive supply
requirements on independently operated
service stations had the effect of stabilizing
the wholesale gasoline price charged for
Exxon branded gasoline in the District, and
thus deprived District residents “of the benefits of competition in the wholesale supply of
Exxon-branded gasoline.”
In May of this year, the Attorney General’s
suit was derailed by Judge Craig Iscoe, the
Superior Court Judge overseeing the litigation. In a detailed 24-page opinion, Judge
Iscoe held that, although the District of Columbia statute permitted service station dealers to pursue an unfair business claim for the
statute’s violation, it did not give either the
Mayor or the Attorney General standing to
sue.

In August 2013, the Attorney General for the
District of Columbia again raised the issue of
the effect of the District’s open supply law in
an action brought against ExxonMobil and
distributor Joe Mamo’s marketing entities,
styled District of Columbia v. ExxonMobil
Oil Corporation.

In reaching that conclusion, Judge Iscoe first
emphasized that the District’s Retail Service
Station Act (“RSSA”) on its face provided the
Mayor with authority to enforce certain of the
RSSA’s provisions, but not its open supply
provision. The failure to provide the Mayor
authority to enforce the open supply provision was not, according to the court, “a mere
oversight.”

In his lawsuit, the Attorney General complained that Mr. Mamo’s companies dominate the District of Columbia market as “the
exclusive gasoline suppliers for about 60% of
the approximately 107 retail gasoline stations” located in the District.

The Attorney General argued for the right to
pursue an implied right of action because of
the Mayor’s “broad authority to enforce statutory regulations in the 18222.001/117580
Continued on page 15
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MEGA SHOW GETS
LEGISLATIVE
By: Roy Littlefield IV

This year the annual Convention and Mega
Show in Ocean City, Maryland took an expanded and focused approach on legislative
issues affecting service station dealers and
repair shop owners. For those who attended
the “Industry Issues Forum” topics included
storm water management, enforcement, gas
taxes, sick leave, Keystone XL pipeline, future technologies, tire aging, the estate tax,
right to repair, online lottery, highway funding, LIFO repeal, healthcare, environmental
law, tank regulations and many more legislative and regulatory issues that came on the
floor.
Attendees of the “Industry Issues Forum”
heard from a variety of speakers and representatives from AAA Mid-Atlantic, MD
Dept. of Agriculture, MD Comptroller’s
Office, DANA Insurance, Ad Hoc Oil
Committee, MDE, Governor’s Task Force
on Lottery, Suppliers, lawyers, in addition to
independent repair shop owners and service
station dealers. There were also representatives from SSDA-AT (from a variety of other
state associations) to give updates from
around the country on pending legislative
and regional issues. Topics covered pertained to both the state and federal levels.
With so many legislative battles on the horizon, the timing for such an event could not
have been more beneficial to members in
attendance. With pending issues and legislation on the horizon, it is crucial that SSDAAT members unite to protect the interests of
their members.

currently testing their new electronic inspection system at various locations throughout
the state. The State Police are adding two
new pilot stations a week with plans to eventually incorporate all inspection sites. The
seminar outlined the many benefits of the
new electronic system as well as providing
those in attendance with a live demonstration of the new program.
Those who attended Saturday’s events at the
hotel were able to hear from 2014 Small
Business Advocate of the Year, Maryland
Comptroller Peter Franchot as he addressed
the group on small business issues, the economic climate, and an outlook for the upcoming legislative session in Annapolis. The
Comptroller also thanked SSDA-AT’s
Maryland/Washington DC and Delaware
affiliate, WMDA/CAR, for endorsing him as
he seeks to hold office for another term.
With many legislative battles looming ahead,
SSDA-AT would like to continue efforts to
engage and involve the membership to unite
against the government when unfair laws and
regulations are encroached on small businesses. We must come together and speak
in one voice to let our legislators know what
our positions are. Some bills have the potential to cost your business thousands of dollars a year, so stay involved! The 2014 Mega
Show set the stage for legislative efforts to be
stronger than ever in 2015 as SSDA-AT will
remain an outspoken leader on industry
issues in Washington D.C.

After the forum concluded, many members
walked across the hall to attend the Maryland State Police education session on electronic inspections. The state of Maryland is
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GOP Senators Predict
Highway Funding Will Change
Sens. John Boozman (R-Ark.) and James Inhofe (R-

Okla.) predicted recently that lawmakers will find
a new way to pay for U.S. transportation projects
beyond the gas tax, according to the Fort Smith,
Ark., Southwest Times Record.

Lawmakers struggled for months to come up with
a funding source for the $10.8 billion transportation bill that they passed before they left Washington for their annual August recess.

The federal gas tax, which is currently priced at
18.4 cents per gallon, has been the traditional
source of revenue for transportation projects since
the inception of the Interstate Highway System in
the 1950s.

Transportation advocates pushed hard for an increase in the gas tax, which has not been raised
since 1993.
The federal government currently spends about
$50 billion per year on infrastructure projects
across the nation. However, the gas tax only brings
approximately $34 billion, forcing lawmakers to
tap other areas of the federal budget to make up
the difference if they do not want to cut back on
construction.

The tax has struggled to keep pace with infrastructure expenses as cars have become more fuel efficient, however, and lawmakers had to approve a
nearly $11 billion patch for the Department of
Transportation's Highway Trust Fund last month.
Inhofe predicted in a speech at the Western Arkansas Regional Intermodal Transportation Authority that lawmakers would be forced to come
up with a new way to pay for road and transit projects in the long term when the stopgap expires
next spring.
“Coming up between now and May, you’ll see a
new funding mechanism that is going to change
how we are funding our roads and highways,” Inhofe said, according to the report.
“This is not an announcement on my part, because I still maintain opposition to any new tax
increases, however it’s more of a user fee than a
tax increase,” he continued.
Boozman, who was appearing alongside Inhofe,
agreed, saying that the gas tax system was on its last
legs because "people just aren’t driving as much as
they used to."
“We’re goin
g to have to figure out how we can get a revenue
stream to support that, and there’ll be a lot of controversy about that,” Boozman said.
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Lawmakers are reluctant to consider increasing
the amount that is paid by drivers for road and
transit construction in the middle of an election
cycle.
They also did not give serious consideration to
cutting back on the amount of transportation projects that are funded with federal money, as some
conservative groups had suggested.
The result was a months-long standoff that ended
with a the eight-month extension, approved in the
final days of July.
Inhofe said he was confident lawmakers would be
able to reach another agreement on extending the
infrastructure funding next spring.
“One thing we all agree on is transportation, because that’s what we are supposed to be doing,” he
said, according to the report.
“This is a nationwide thing that we’re going to
have to get back on the road,” the Oklahoma
senator continued.
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Sen. Boxer Presses
House Chairman Camp on Highway Trust
Fund Revenue Options
Sen. Barbara Boxer (D-Calif.), who chairs the
Environment and Public Works Committee
that produced a long-term highway authorization bill this year, is pressing House Ways and
Means Chairman Dave Camp (R-Mich.) to
help quickly produce revenue options that
lawmakers from both chambers can
embrace.
Boxer, in an Oct. 9 letter to Camp
that is posted on EPW's majority
web site, said she had handdelivered to Camp's office in September a list of possible revenue
measures Congress could use for
the trust fund "but I have not yet
received any feedback from you."
She also sent the letter to Sander
Levin (D-Mich.), the top Democrat
on that House tax-writing panel.
Camp previously proposed harvesting a multiyear tax windfall from overhauling corporate
taxes to help fund highway and transit programs, similar in some ways to the administration's plan. And last July it was Camp's committee that came up with the smaller revenue
ideas Congress used to cover $10.8 billion in
Highway Trust Fund program costs through
May 2015. A multiyear authorization bill
would require lawmakers to come up with tens
of billions.
House Republicans have mainly indicated
they expect to consider highway/transit funding next year in the new Congress, when they
might also have a GOP Senate majority to
work with and as the next trust fund authorization deadline approaches in May.
Boxer and some Senate allies have tried to

maintain pressure to act later this year in the
lame duck session after the November elections. To do that, other Senate committees
would need to write the transit and safety portions of a long-term bill, the House would
need to produce its own version and both
chambers would need to decide on their revenue choices.
However, Boxer told Camp, "the
longer we wait to find a long-term
funding solution for our critical infrastructure the worse it will be ...
We cannot afford to wait for action
until the deadline which falls at the
beginning of the critical summer
construction season, or to kick the
can down the road any longer."
Camp is leaving Congress after this term, so
the Ways and Means gavel will go to someone
else come January. But Boxer made clear she
hopes to reach an agreement with him before
he leaves office. "There are many reasonable
ways to continue a self-funded transportation
program ... I look forward to working with you
to find a long-term, bipartisan solution for the
Highway Trust Fund this year," she wrote.
She pointed to economic and safety effects as
she urged Camp to help craft "a sustainable
funding solution" to the persistent shortfall in
highway and transit excise tax revenue compared with the program spending. "Our economy depends on safe and efficient transportation systems, and yet our roads and bridges
are falling apart," Boxer said. "Our states, our
cities, our drivers, our workers – everyone is
counting on us to maintain and improve our
highways, bridges and transit systems over the
long haul."
SSDA
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U.S. Midterms: Stage May be Set For a
Big Vote on Keystone XL Pipeline
A certain Canadian pipeline appears poised to
spring back to the top of the American political
agenda, with the upcoming congressional elections setting the stage for a vote on the longdelayed Keystone XL project.
Republicans have all but declared that they would
try to use their new dominance in Congress to
push through a Keystone bill, should they win the
Senate in three weeks as many predict.
The pipeline issue had been a little more dormant in Washington since the spring, as foreign
crises came to dominate the political agenda while
the Keystone process was mired in a regulatory
delay.
That period of relative calm appears poised to
end.
"It's very, very likely that there will be a Keystone
bill fairly early on in 2015," Ben Lieberman, a
counsel on the Republican-controlled House energy committee, told a gathering last week at the
Wilson Center think-tank.
Of course, lawmakers have attempted to ram
Keystone legislation onto the president's desk
before. Such efforts stalled in the Senate, where
the Democratic leadership prevented a vote.
What would be different now, Lieberman said, is
that the Senate calendar would no longer be controlled by Democrat leader Harry Reid — who
was determined not to allow a Keystone vote onto
the floor lest it cause divisions in his caucus, alienate his party base and donors, and create a painful
dilemma for the president.
Even if Keystone backers fall short of a filibusterproof 60 per cent of Senate votes, Lieberman
said, the legislative game will have changed.
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He said there would be all sorts of new strategic
possibilities. One would be to stick a Keystone
provision into a must-pass spending bill, something President Barack Obama be loath to veto,
and force him and his congressional allies into
one of two options: Approve Keystone, or scrap
the whole thing.
"That raises the question," Lieberman said, "What
would President Obama do if a Keystone bill
reaches him?"
That very quandary lies at the heart of a piece
published by Karl Rove, the prominent Republican strategist and fundraiser.
As he described a possible agenda for a Republican-controlled Senate in an Oct. 9 op-ed in the
Wall Street Journal, Keystone was one of the very
first things he mentioned.
"Will (Obama) spend two more years polarizing
Washington, attacking Republicans' motives,
complaining about GOP obstructionism, and
circumventing Congress in lawless, even unconstitutional, ways?" Rove wrote.
"Or will Mr. Obama try to salvage his presidency
by doing what other presidents — Ronald Reagan,
Bill Clinton and the two Bushes — did after electoral setbacks, which was working with the opposition party?...
"Right out of the box, Republicans should move
quickly on proposals where they and the administration agree, such as giving the president (fasttrack) authority to negotiate trade deals that receive an up-or-down congressional vote, or on
issues that have significant support from Democrats, like the Keystone XL pipeline."
Continued on page 7
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U.S. Midterms: Stage May be Set For a
Big Vote on Keystone XL Pipeline
Continued from page 6

Kowalski, the U.S. policy director at the group
350.org.

Virtually every published election-prediction
model predicts the Republicans winning the Senate. The likelihood of a GOP takeover ranges
from 58 per cent according to statistician Nate
Silver, to 94 per cent according to the political
scientists at the Washington Post's Monkey Cage
blog.

"President Obama will decide whether this thing is
built or not.... Surely the election will change the
political dynamic in the U.S., and it's definitely a
big factor, but at the end of the day it's still the
president's decision."

A Keystone bill could be just an early example of
the new dynamic that would bedevil the president
in his final two years in office, with bills getting to
his desk that he might rather veto than pass.

The president pushed back, aggressively, when
congressional Republicans tried to force a decision on Keystone before the 2012 election. Arguing that it couldn't comply in time, the White
House essentially rebooted the regulatory process.

Canada's ambassador to the U.S. doesn't want to
pick sides.
In an interview, Gary Doer went out of his way to
avoid describing the pipeline dynamic as Republican-versus-Democrat. He points to West Virginia
as one example where the Senate candidates for
both parties have expressed support for Keystone.
One of them will replace the soon-to-retire Jay
Rockefeller, who sided against the pipeline.
"West Virginia's interesting," Doer said, "because it
goes from a No vote to a Yes vote no matter who
wins."
In a similarly non-partisan vein, Doer points out
that a task force of people with varying political
affiliations, led by former CIA boss David Petraeus and ex-World Bank boss Robert Zoellick,
strongly endorsed the pipeline in a just-released
report for the Council on Foreign Relations.
But pipeline opponents say all these names, and
all these bills, are just hot air.
"When it comes right down to it, the only person
who matters (here) is Barack Obama," said Jason
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Since then it has repeatedly pointed out that, legally speaking, this issue belongs to the executive
branch, which must conduct a review of public
and inter-agency comments through the U.S.
State Department.
Another delay this year came when the State Department said it couldn't pass judgment, as the
route was under dispute in the Nebraska court
system.
None of that has changed. A verdict from a Nebraska court appeal might still be months away.
A spokesman for environmentalist mega-donor
Tom Steyer predicted that court fights, and market pressures, and politics would continue to stall
the pipeline.
"Senate backers of the Keystone Export Pipeline
won't be able to deliver on these hot air promises,
and they know it," Mike Casey wrote in an email.
"Local fights in Nebraska and South Dakota could
tie up the project for another 18 months plus."

PAGE

8

Michigan Taps Mobile Technology
to Harvest Big Savings in
Project Paper Flows
If time is money, Michigan’s Department
of Transportation is showing how to save
plenty of both by using electronic document forms to replace paper on highway
construction projects, slashing paperwork
costs and gaining huge time efficiencies
when making design changes.
The results are showing up fast, with
MDOT Director Kirk Steudle citing
“unparalleled gains in productivity” and
hefty dollar savings, in a report by Crain’s
Detroit Business newspaper. Projects
using “e-construction” methods can wrap
up faster and under budget than with the
traditional paper trails, the story explains,
so the agency can stretch its funding to
get more road work done.
Steudle told Crain’s that MDOT has
been sharply expanding its use of laptop
and cellphone-generated software
through an e-construction program this
year. The effort is expected to eliminate
more than 7 million sheets of paper in
fiscal 2015 at a savings of $4 million.
But that’s just for starters.
Steudle said with mobile design of surveying software and electronic documentation, a design change that might have
taken up to four months for a construction project can now be completed in 3
to 4 days.
And paper payroll invoices that had to be
reviewed and signed by many MDOT
oversight inspectors are now electronic
and need only a part-time review, reportedly savings thousands of MDOT hours
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and freeing inspectors to be on the job
site.
All of that helps contractors complete the
construction earlier and appears to be
showing up in lower project bids.
“This is our opportunity to have really
large savings,” Steudle said.
The in-depth story spells out how
MDOT completed three small econstruction projects in 2013, one of
which saved 170,000 pieces of paper,
which worked out to $300,000 in printing, mail and processing costs – with
MDOT capturing most of that savings.
This year, after the harshest winter on
record left MDOT with plenty of repairs
to do with a constrained budget, efficiencies became more urgent.
What Michigan is learning in its hightech push is likely to help other states,
too. Steudle and other MDOT officials
are also working with the Federal Highway Administration and the Texas Department of Transportation to speed up
deployment of e-construction techniques
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Gov. Scott Walker Floats Replacing
Gas Tax to Fix Transportation Shortfall
Gov. Scott Walker said recently that he is
considering replacing the state’s gasoline
tax with a sales tax on gas and alternative
vehicle fuel sources to stabilize long-term
transportation funding in the state.
Walker offered few specifics, and the impact on consumers of charging a sales tax at
the pump — rather than the existing tax on
gasoline suppliers that gets built into the
pump price — was unclear.
In an interview with the State Journal editorial board, Walker said “getting rid of the
gas tax entirely” and replacing it with a sales
tax is “a realistic thing for us to look at.”
“Not as a revenue upper, but as a neutral
conversion,” Walker said. “With the idea
being that that could be stable, versus
something that’s based on gallons of gas,
which continues to go down.”
His comments come amid a tough reelection campaign in which neither he nor
Democratic challenger Mary Burke have
laid out specific plans for shoring up a projected $680 million shortfall in the transportation fund in the next biennial budget.

way to say it’s a sales tax on gas or it’s a
sales tax on electricity or it’s a sales tax on
natural gas.”
Transportation Secretary Mark Gottlieb
also has not laid out a detailed transportation funding proposal. DOT spokeswoman
Peg Schmitt said such proposals have been
submitted in mid-November in the past two
budget cycles. She had no further comment
on Walker’s idea.
A bipartisan state transportation commission reported last year that if Wisconsin
wants to maintain current service, traffic
flow and road condition levels under the
existing funding system, the state will be
short $15.3 billion over the next decade.
That’s driven by road construction costs,
but also declining gas tax revenue from
more fuel-efficient vehicles and fewer miles
traveled.
The commission recommended boosting
the state’s gas tax by 5 cents per gallon, increasing driver’s license and commercial
vehicle registration fees, eliminating the
sales tax exemption on the trade-in value of
a vehicle, and adopting a mileage-based
registration fee system for passenger vehi-

Burke’s campaign did not have immediate
comment on Walker’s idea, which he
stressed was not a full-fledged proposal.
“You’re trying to get the most equitable way
to say, ‘How do you cover the people who
actually use our roads and bridges and
highways?’” Walker said. “If there’s multiple ways that you charge up or fuel your
vehicle, then there should be an equitable

Continued on page 12
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LETTER TO THE EDITOR
Dear SSDA-AT,
From supporting millions of jobs and generating significant household savings to bolstering energy security and providing the energy and products that make modern life possible, oil and natural gas development is essential to daily American life. But many people don’t know that U.S. oil and natural gas investments are a vital part of retirement security for millions of Americans.
A new Sonecon study examines the distribution of ownership of oil and natural gas companies and
finds that ordinary investors own the lion’s share of these valuable stocks:
In 2014, 65.5 percent of the shares of U.S.-based, publicly traded oil and natural gas companies were
owned by individual investors:
Public and private pension plans, 401(k)s and IRAs hold 46.8 percent of shares while individual investors manage 18.7 percent of shares outside pension plans and retirement accounts.
Asset management companies hold and manage 24.7 percent of shares.
Remaining shares are held by industry executives (just 2.9 percent) and institutional investors like
banks, insurance companies, foundations and endowments (6.9 percent).
A previous study by Sonecon found strong returns for teachers, firefighters, police officers and other
public pension retirees. According to the study, oil and natural gas stocks comprised an average 4.6
percent of state pension fund assets, yet provided 15.7 percent of the returns—a ratio of 3.4 to 1.
For college and university endowments, a 2012 Sonecon study found that 2.1 percent of endowments
in fiscal year 2010-2011 were oil and gas stock, which generated 5.7 percent of all endowment gains.
Success for America’s oil and natural gas industry equals success for the millions of Americans whose
investments are strengthened by the U.S. energy resurgence.
Sincerely,

Jack Gerard
Jack Gerard
President and CEO
API
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LEGISLATIVE UPDATE
Continued from page 1

a Democrat, introduced a companion bill.
Within a week, 5 Republican Senators and 3
Democratic Senators came out in support of the
bill.
The bill is an attempt to address two problems:
how to fund transportation and how to entice
U.S. corporations, which have stashed an estimated $1.45 trillion abroad, to bring that money
home. Delaney’s plan would create a $50 billion
federal fund to bankroll loans and leverage private investment for transportation and other infrastructure. The money would come from bonds
bought by companies who want a tax break if they
bring cash earned abroad back to the U.S.
Congress passed a highway bill in 2014, but delayed the funding issue until after the November
elections. That would be consistent with the game
plan that Ronald Reagan had when he supported
and signed into law a motor fuel tax increase after
the 1986 Congressional elections.
SSDA-AT’s position is very clear. We have
reached out to RMA and TRMG for their positions. I hope that the industry can speak with one
voice on this very serious issue.
In Las Vegas, we will speak with TRMG and
TRIB. On February 5, 2015, we will partner with
TRIB on a Federal Lobby Day effort to give
members a chance to tell their story to members
of Congress about the impact that some of these
proposals would have on our industry.
Remember, nobody can tell your story as good as
you can. See you in Washington on February 5.
Details and travel information to follow.

SENATOR TOM CARPER ON
TRANSPORTATION FUNDING
On Thursday, October 23th, Roy Littlefield and
Roy Littlefield IV, with
other members of the
transportation community
heard from Senator Tom
Carper (D) to discuss the
topic of transportation
funding.
Senator Carper has served
in the Senate for the past 13 years representing
Delaware. In addition to serving on the Finance
Committee and Environment and Public Works
Committee, where he is Chairman of the Subcommittee on Transportation and Infrastructure,
Carper is Chairman of the Senate Homeland Security and Governmental Affairs Committee.
Senator Carper has a long history of support for
transportation and infrastructure, from his recent
work on a multi-year transportation authorization
bill including a multi-modal freight program, to
his work on the Senate Finance Committee focusing on infrastructure funding.
Senator Carper stressed the need for immediate
action on a long-term transportation funding bill.
He believed that with the price of gas declining,
there was no better time for a large motor fuel tax
increase. In addition to such an increase, Carper
is also advocating for a variety of user based fees
(tire taxes) to help fund the cost.
SSDA-AT continues to stress their concerns with
such proposals.
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Gov. Scott Walker Floats Replacing Gas
Tax to Fix Transportation Shortfall
Continued from page 9

cles and light trucks.
Walker opposes raising the gas tax and questioned the logistics of a mileage-based registration system.
His first two budgets relied on increased borrowing and general tax revenues to pay for
road projects.
But those options will be limited given the
state faces a structural deficit heading into the
next budget, said Dave Cieslewicz, a commission member and executive director of the
Bicycle Federation of Wisconsin.
“His two escape hatches probably aren’t going to be there in the next budget,” Cieslewicz
said. “It would make sense he would be
thinking about a different option.”
Cieslewicz said Walker’s idea sounds like an
alternative to gas tax indexing, which the state
discontinued in 2006.
The state currently taxes gasoline, blended
gasoline and diesel for motor vehicle fuel at a
flat rate of about 31 cents per gallon, which
generates about $1 billion in revenue for the
state’s transportation fund. The rate had been
indexed to inflation, increasing from 16 cents
to 31 cents between 1985 and 2006, but the
indexing was eliminated under Gov. Jim
Doyle.
The state also taxes liquefied propane gas at
22.6 cents per gallon, compressed natural gas
at 24.7 cents per gallon and liquefied natural

SSDA

NEWS

gas at 19.7 cents per gallon. It doesn’t tax
electricity, though Walker said that’s something that needs to be considered.
Steve Hiniker, executive director of environmental group 1000 Friends of Wisconsin,
credited Walker with recognizing that the
current gas tax structure is problematic because it isn’t indexed to inflation. But basing
revenue on a sales tax creates different issues
as gas prices fluctuate.
“I understand what he’s trying to do, but it’s
got a problem in that it’s going to be very
volatile,” Hiniker said.
He added the problem isn’t revenue, so
much as the billions of dollars required for
large highway expansions.
Patrick Goss, executive director of the Wisconsin Transportation Builders Association,
said it’s difficult to comment on Walker’s
idea “until we see the totality of the next
budget.”
He added that the transportation funding
discussion will be easier next year if voters
approve a constitutional amendment on Nov.
4 that would prohibit using the transportation
fund for other purposes.
“It’s a very positive thing that not only the
governor but elected officials and candidates
on both sides are talking about the shortfall in
transportation,” Goss said. “We’ve been encouraging people: Don’t take anything off the
table.”
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District.” Rejecting that argument, Judge Iscoe
found that the “legislative history of the RSSA
clearly shows that the D.C. Council consciously
chose not to grant the Attorney General or the
Mayor” the ability to enforce the open supply
provision.
Finally, Judge Iscoe rejected the Attorney General’s claim to parens patriae standing to pursue
any claim asserting injury to the District’s “quasisovereign interest.” In order to pursue such a
claim, the Mayor had to identify an injury to the
District that was “sufficiently concrete” and effected “a substantial segment of its population.”
According to Judge Iscoe, this test had not been
satisfied. Finding the Attorney General’s allegations to be “conclusory and unsupported by any
factual allegations,” Judge Iscoe wrote:

sion, term or condition in violation of” the
RSSA.
Should this legislation fail, and the Attorney
General not successfully appeal Judge Iscoe’s
opinion, the only remaining path to enforce the
District’s open supply law would be through litigation pursued by the effected dealers themselves.
pgunst@agtlawyers.com
To access the latest articles by the Service Station Dealer’s legal counsel, please visit the
“Service Station Dealers: Legal
Issues” section of the Astrachan Gunst Thomas,
P.C. website at:
http://www.agtlawyers.com/resources/
petroleum.html.

The Complaint does not allege that the price of
ExxonMobil’s fuel is too high at service stations,
it does not allege that there is another dealer
who would want to purchase fuel from a thirdparty supplier, and it does not allege that there
exists a third-party supplier, which would sign
contracts with retail dealers for lower prices.
But this may not end the open supply saga. A
bill has been presented to the District of Columbia Council that, among other things, would
amend the RSSA to permit the Attorney General “to maintain an action or actions in the Superior Court of the District of Columbia in the
name of the District of Columbia to enjoin any
person from, directly or indirectly, making, renewing, or enforcing a market agreement provi-
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